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Gurvent Lopics. 

HE case of Col. Roosevelt, whose eligi- 
bility to the office of governor of New 
York has been greatly agitating the poli- 
ticians of the Empire State, directs public 
attention seriously to the propriety of chang- 
ing the policy of the United States in respect 
of residence as a qualification for holding 
office. Is it, on the whole, proper or advyis- 
able to insist that a man shall have been 
five years a resident of a State before becom- 
ing eligible to its highest executive office? 
Furthermore, is it wise to insist that con- 
gressmen must reside within the territorial 
districts which elect them? The New York 
Law Journal, in a timely article on this sub- 
ject, points out the fact that such a rule does 
not prevail in England, and mentions the 
case of Mr. Gladstone, who, for many years, 
though residing near Liverpool, sat in par- 
liament for Midlothian, a Scotch borough. 
It cannot be denied that the English policy 
has worked admirably, permitting’ the 
strongest and most representative men to be 
continuously returned to parliament. As 
the Journal well says: “If a constituency in 
New York were strongly in favor of a cer- 
tain policy in State reform, there would be 
no good reason why they should not be per- 
mitted to select as their champion in the 
legislature the ablest and most eloquent ad- 
vocate of the measure, though, strange to 
say, he resided in Skaneateles. The same 
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may be said with regard to the selection of 
congressional representatives, at least within 
the limits of the same State.” It would seem 
to be advisable that at least some modifica- 
tion of the extreme American policy should 
be made, the extent of that modification be- 
ing left to future discussion and settlement. 
The discussion of the eligibility of Mr. 
Roosevelt has also led to the question what 
would happen in case he should, after his 
election, be found ineligible — and it may be 
added that there seems little probability of 
having the matter tested before the election, 
for in that event one of the strong campaign 
arguments of the opposition would be re- 
moved from the domain of discussion. 
Judge Dittenhoefer, of New York, points 
out, what is doubtless the fact, that the only 
direct way to test the title of Mr. Roosevelt 
to the office after his election would be by 
quo warranto proceedings, instituted by the 
attorney-general, though, of course, there 
are several indirect ways. Judge Ditten- 
hoefer gave it, as an off-hand opinion, with- 
out having looked closely into the matter, 
that no definite provision has ever been 
made for the successor to an elected gov- 
ernor who, before ‘his inauguration, has been 
declared ineligible. There does not appear 
to us, however, any reasonable doubt that in 
such a case the lieutenant-governor would 
take the office. Section 6 of article iv of the 
Constitution of New York provides: “In 
case of the impeachment of the governor, or 
his removal from office, death, inability to 
discharge the powers and duties of the said 
office, resignation, or absence from the State, 
the powers and duties of the office shall de- 
volve upon the lieutenant-governor for the 
residue of the term, or until the disability 
shall cease.” While a strict reading of this 
provision might indicate that it contem- 
plates inability of a governor to discharge 
his duties after having been sworn in, it 
would doubtless be so interpreted by the 
courts as to include a case like that of Col. 
Roosevelt, in the event of his being judicially 
declared ineligible subsequently to his elec- 
tion and prior to the constitutional date of 
his inauguration. There would seem to be 
little warrant for the claim that the next 





230 


——— 


THE ALBANY LAW JOURNAL. 





— 





highest candidate for governor would be en- 
titled to take the office. 


The politicians are now in the midst of 
what is altogether likely to prove an exceed- 
ingly lively campaign for the election of 
governor and State officers of the Empire 
State. The candidates having been named. 
and the issues drawn, we may expect to see 
some vigorous work “on the hustings” 
during tke next three weeks. Of course, 
the ALBANY Law JouRNAL is, like the ju- 
diciary, above politics, and we only allude to 
the matter now to emphasize the fact that 
the candidates of both of the great parties 
are lawyers, as indeed every governor should 
be, for if high legal ability is needed any- 
where it would seem to be in the incumbent 
of the office of chief magistrate of a great 
State. The importance of the legal profes- 
sion is constantly being shown by the heavy 
drafts made upon it in supplying civil admin- 
istrative officers all over the United States. 
Training in and knowledge of the law are, 
in many of these offices, absolutely indis- 
pensable, and in all of indisputable value. 


In a brief but thoughtful article in the 
October issue of the North American Re- 
view, Rev. Wyllys Rede discusses the ques- 
tion, ‘““ How Can Homicide Be Decreased?” 
The writer, in suggesting several consider- 
ations which seem to have escaped the sharp 
eye of Prof. Cesare Lombroso, who recently 
discussed the subject of increased homicide 
in the United States, points out that one of 
the chief factors which have contributed 
towards this increase has been the pardon- 
ing power lodged in the highest officials of 
our State and municipal governments. We 
quite agree with Rev. Mr. Rede that close 
inquiry would reveal the fact that the hope 
of pardon after conviction in the courts of 
law has been distinctly present in the minds 
of many criminals, as likely to secure im- 
munity from punishment. Mr. Rede truly 


says: “So long as it is possible for a con- 
victed criminal, on whose behalf every arti- 
fice of legal delay and trickery has been 
exhausted in vain, to secure a pardon from 
a corrupt governor by bribery or by some 








powerful political influence, or to win one 
from a soft-hearted governor by the per- 
sistent pleading of friends and family, just 
so long and so far will the might and maj- 
esty of the law be unrecognized by the lower 
elements of society and a visible loophole 
left open for the escape of the criminal from 
justice. A cursory reading of our news- 
papers and a slight examination of our crim- 
inal records will make it abundantly evident 
that here lies one of the chief hopes and 
consolations of our criminal classes.” The 
abuse of the pardoning power, to which we 
have had occasion to refer in recent articles, 
is a serious matter, deserving the careful at- 
tention of criminologists. We believe, too, 
that in addition to its other lamentable re- 
sults it has greatly tended to retain the death 
penalty, now denounced by many high 
authorities as a practice wholly unworthy of 
any civilized community. While we would 
not advocate the entire abolishment of the 
pardoning power, as lodged usually in the 
governors of States, we believe public senti- 
ment should sternly insist that its exercise 
shall be strictly confined to cases in which 
the convicted person has been shown to be 
Certainty of punishment is of the 
very highest importance if the majesty oi 
the law is to be anything more than a high- 
sounding phrase. 


innocent. 


In Lezinsky v. Metropolitan Street Rail- 
way Company, decided by the United States 
Circuit Court of Appeals, Second Circuit, it 
was held that in the absence of testimony 
showing authority from the company, the 
act of a street raitway conductor in causing 
the arrest of a former passenger immediately 
after ejecting ‘him from the car for refusing 
to pay fare is outside the course of his em- 
ployment, so that no action will lie against 
the company for malicious prosecution and 
false imprisonment. The action of a clerk 
in the claims department of a street railway 
company, in endeavoring to convince a mag- 
istrate that a conductor was right in causing 
the arrest of a passenger after ejecting him 
from the car for refusal to pay fare, is not a 
ratification of the conductor’s unauthorized 
action, where the clerk was merely directed 
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by his superior to go to the Police Court | 
“and see what the matter was” (s. c., 88 
Fed. 436). Shipman, J., in the course of a 
clear, well-reasoned opinion, said: “ The 
complaint was not brought to recover dam- 
ages for the defendant’s unlawful ejection 
of the plaintiff from the car, but to recover 
for a malicious prosecution and false im- 
prisonment by the defendant’s agent after 
the plaintiff left the car. The defendant’s 
liability depends upon the answer to the 
questions, first, Was the conductor acting in 
the course of his employment and within the 
scope of his authority, express or implied, 
in causing the arrest of the plaintiff, after he 
left the car, for his prior disobedience? and 
secondly, If the conductor acted without au- 
thority, was there any testimony from which 
a jury could properly infer a ratification by 
the defendant of the conductor’s act in caus- 
ing the arrest? 

“ The defendant is a common carrier, and 
it was its duty, upon the payment of fare, to 
exercise due care in the safe carriage of the 
defendant to the point upon the line of the 
road where he wished to go; and for his im- 
proper removal from the car it would have 
been liable in damages, because the carrier’s 
obligation to transport safely ‘includes the 
duty of protecting the passenger from any 
injury caused by the act of any subordinate 
or third person engaged in any part of the 
service required by the act of transportation ’ 
(SS. Co. v. Kane [decided at the present 
term of this court], 88 Fed. 197). The sub- 
sequent act of the conductor in causing the 
arrest of the passenger was apparently out- 
side of the course of his employment, outside 
of his service as a conductor, and was his 
act as an individual. It cannot be inferred, 
in the absence of testimony, that it is in the 
course of the employment of a conductor of 
a street cable car to cause the immediate ar- 
rest of a former passenger for his conduct 1n 
refusing to pay fare or to leave the car, and 
thus to take the risk of being compelled to 
leave his car in the street temporarily unpro- 
vided with a conductor. A criminal charge, 
under the circumstances of this case, was 


baseless (Lynch v. Railway Co., go N. Y. 





77); and while it is established that a corpo- 





ration is liable civiliter for torts committed 
by its servants or agents precisely as a 
natural person, and that it is liable as a 
natural person for the acts of its agents done 
by its authority, express or implied, though 
there be no written appointment or authority 
(Railway v. Harris, 122 U. S. 597, 7 Sup. 
Ct. 1286; State v. Morris & E. R. Co., 23 
N. J. Law, 369; Rounds v. Railroad Co., 64 
N. Y. 129; Mott v. Ice Co., 73 N. Y. 543), 
yet there should be some testimony or some 
circumstance to show that authority had 
been conferred for such a manifest apparent 
departure from the line of the business of a 
conductor of a street electric car. 

“ It was sought to show ratification of the 
act by the attendance and conduct of one 
Isaacson at the hearing betore the magis- 
trate, and by the scope of Isaacson’s employ- 
ment. He was a clerk in the defendant’s 
claim department, which had charge of the 
preparation of accident cases for trial, and 
was sent by his superior officers to go to the 
Police Court ‘ and see what the matter was.’ 
Inasmuch as a conductor ‘had left his car and 
been taken to the station-house in charge of 
an officer, the direction was a very natural 
one to give. Isaacson went, and after in- 
effectually trying to induce the plaintiff to 
abandon his charge and have ‘a dismissal of 
both cases, he endeavored to show the mag- 
istrate that the conductor was in the right, 
and in so doing imitated the conductor in 
departing from his employment, without 
authority and with intrusive meddlesome- 
ness. There would have been no propriety 
in submitting to the jury the question of 
ratification, based upon Isaacson’s act or 
authority or course of business. The judg- 
ment of the Circuit Court is affirmed, with 
costs.” 


According to a recent decision by the 
deputy judge of the City of London Court, 
Mr. G. Pitt Lewis, Q. C., the presence of 
disorderly co-tenants in a flat is not a valid 
excuse for the non-payment of rent. It ap- 
pears, from our London exchanges, that an 
action was brought by Mr. Richard Nurse, 
11 Paradise Road, Clapham, against Mr. 
William D, Fisher, solicitor, 17 Gracechurch 
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street, E. C., to recover the sum of £33 16s. 
rent of a flat at St. George’s Mansions, 
Vauxhall Bridge Road. From the evidence 
it appeared that the defendant took the flat 
of the plaintiff at £70 a year in March last, 
and furnished it. He had since left it, and 
his goods were still on the premises, but he 
would pay no rent. The defendant said the 
ensuing quarter certainly could not be re- 
covered. He declined to pay any rent, and 
thought he was perfectly justified in so do- 
ing. There was only one common entrance 
to the mansions, and soon after he went into 
possession, with his wife and family, he 
found that one of the flats was let to people 
of a disorderly character, who drove up with 
men at all hours of the night and morning. 
No decent man could condescend to allow 
his wife and children to stay in such a place, 
and he immediately took them away. He 
had been compelled to go into rooms else- 
where, and he argued that the plaintiff had 
been guilty of a breach of covenant in letting 
the flat referred to to the disorderly people, 
who were still there. If premises were occu- 
pied for a purpose which was unlawtul, that, 
in law, constituted a “ disturfance ” within 
the meaning of the agreement of tenancy, 
and the landlord was responsible to himseli 
and the other tenants in damages. Mr. 
Shakespeare, plaintiff's counsel, denied that 
the flat objected to was occupied by disor- 
derly persons, but contended that, even if it 
were, that was no reason why the defendant 
should not pay his rent. The deputy judge 
said that was‘so. The defendant might bring 
an action for causing a nuisance against the 
plaintiff, or the plaintiff might be prosecuted 
under the Criminal Law Amendment Act for 
letting a place for an illegal purpose, if he 
had done so, and he (the deputy judge) was 
not deciding whether he had or not. There 
must be judgment for the plaintiff for £14 
11s. 6d. and costs. 


In Reg. v. Cook and Cook, tried in the 
London Sessions, before Darling, J., on 
September 16th, it was held that parents, 
though they may themselves believe in a 
faith cure and be of a peculiar religious or- 
der, will be guilty of manslaughter in caus- 








ing the death of their child by neglecting to 
call in a physician in a necessary case. The 
defendants, husband and wife, were indicted 
upon a coroner’s inquisition for the man- 
slaughter of Ethel Grace Cook, their child, 
The defendants were members of the sect 
called the Peculiar People, whose tenets, 
based on the Scripture, are that in the case 
of sickness medical aid ought not to be 
called in, but that an elder should pray over 
the patient and anoint the patient with oil. 
The deceased child, which was fourteen 
months old, was taken ill with whooping 
cough. A doctor was not called in to attend 
it, but an elder of the Peculiar People prayed 
over it and anointed it with oil. The child 
died from pneumonia and bronchitis. The 
defendants were very fond of the child, and 
it was well fed and well cared for. 

The defendants, in reply: to the question 
whether they had counsel to defend them, 
replied, * Yes, the Lord Jehovah,” and they 
addressed the jury in their defense, saying 
that they trusted entirely in God. If it ‘had 
been God’s will, they said, the child should 
recover He would have cured it. 

Darling, J., in summing up to the jury, 
said: “* The speech made by the male defend- 
ant is of a most fatalistic character. Not 
only would he not call in a doctor, but he 
left his case to-day absolutely in the hands 
of the Lord. He did not want any counsel, 
but said the Lord Jehovah 
proper verdict; at least, so I understood it. 
Although the conclave of the Peculiar Peo- 
ple had decided that a physician was not to 
be called in in the case of sickness, it had 
not yet considered the case of a surgeon. 
The evidence was that none of the Peculiar 


would get a 


People had yet had broken bones, but when 
a case of that kind happened they would 
have a would 
whether the Lord could set bones or whether 
He could not. It is the duty of parents to 
provide medical aid for their children. A 
child did not know anything about the tenets 
of the Peculiar People. While a child is of 
tender years and could not choose for itseli 
the law protects it. If the defendants neg- 
lect the duty which the law imposed upon 
them —the duty of calling in medical aid 
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for the child — and death is thereby caused 
or accelerated, they are guilty of the charge 
made against them.” 

The jury agreed that there was gross neg- 
lect, but they could not agree as to whether 
that neglect accelerated death. 


Hotes of Cases. 





Notes — Sureties — Subrogation. —In Pace v. 
Pace’s Administrator, decided by the Supreme 


Court of Appeals of Virginia in April, 18908 (30 
S. E. R. 361), it was held that where one of two 
sureties on a note is obliged to pay the note, he 
is entitled to put in his claim on the estate of his 
deceased co-surety for the whole amount which 
he paid, and to receive dividends upon the basis of 
the entire debt until reimbursed for his half of the 
common burden, belonging to both sureties, and 
in that respect becomes subrogated to the rights 
and remedies of the creditor. 

The court said in part: 

There are many cases holding that where a cred- 
itor of an insolvent person, who is dead, or has 
made an assignment for the general benefit of 
creditors, holds collateral security for his debt, 
and, after the death or the assignment of his 
debtor, realizes on the collaterals, he may, not- 
withstanding, prove against the decedent’s estate 
or the assigned estate for the full amount of his 
debt as it stood at the time of the death or assign- 
ment. The grounds upon which these cases pro- 
ceed are ably set forth in the opinion of Judge 
Tait in Bank v. Armstrong (59 Fed. 380, 8 C. C. 
A. 163), in which he reviews all the authorities. 

The only case involving the question here pre- 
sented, cited by appellee, is that of Institution v. 
Hathaway (134 Mass. 69). In this case the holder 
of a note, by an arrangement with a solvent surety 
thereon, proved the note against the insolvent 
estate of another surety, and then assigned the 
note with his claim against the estate to the sol- 
vent surety, who paid the holder in full. The 
court held that this amounted to a payment of the 
note, ordered the proof to be expunged, and only 
allowed the surety to prove one-half of the claim. 
In this conclusion we cannot concur. There are 
three authorities cited in its support, which are 
not, in our judgment, entitled to the weight given 
them. The one chiefly relied on is Maxwell v. 
Heron, a Scotch case, which, if applicable, has 
been overruled in England, and the law there set- 
tled, as we have seen, to the contrary. 

It further appears that the decisions of the Mas- 
sachusetts courts upon analogous questions have 
not been in accord with the views of this and 
other courts upon like questions. 

An important, if not vital, objection to the Mas- 
sachusetts view of this question, is that the rights 








of the surety, instead of being fixed and certain, 
are made to depend upon accident, or upon the 
caprice of the creditor. It encourages a policy of 
obstruction in the administration of estates; for, 
if those interested in the insolvent estate can delay 
its settlement until the creditor demands his debt 
from the solvent surety, they reap the advantage 
by having a smaller debt to share with them in its 
distribution. On the other hand, temptation is 
held out for a corresponding effort on the part of 
the solvent surety to avoid paying, until the cred- 
itor has received such dividends as the insolvent 
estate will pay, because the amount for which he 
is liable is thereby reduced. It gives opportunity 
to the creditor, by collusion or otherwise, to fur- 
ther the interest of one surety at the expense of 
the just and equal rights of the co-surety. 

Results like these, which depend, not upon the 
rights of the parties fixed by law, but upon the 
superior skill of one over the other in maneuver- 
ing for position, or upon the will and caprice of 
the creditor, or upon mere accident, cannot be 
founded upon sound principles. 

In Watts v. Kinney (3 Leigh, 272), Judge 
Tucker, speaking for this court, says: The surety, 
in paying the debt, “is governed by the law of 
this court. Even on entering into his engagement 
as surety, he looks to its well-established princi- 
ples. He knows, if he pays the debt to the 
obligee, he will stand in the obligee’s shoes. He 
knows he will be subrogated to all the rights of 
the obligee, as they subsist at the time he makes 
his payment. He knows that a court of equity 
looks not to form, but to substance; that it looks 
to the debt which is to be paid, not to the hand 
which may happen to hold it; that the fund 
charged with its payment shall be so applied, 
whosoever may be the person entitled; and that it 
considers a debt as never discharged until it is 
discharged by payment to the proper person, and 
by the proper person. He knows that that court, 
which permits no act of a trustee to prejudice the 
cestui que trust, will not permit one who stands in 
the relation of the creditor or obligee to the 
surety to bar him of those rights which the prin- 
ciples of equity have secured to him. He is con- 
scious that his rights do not depend upon the 
caprice of the creditor, or the whim of an execu- 
tor, or the sense of right of other creditors, but 
rest upon the immutable principles of justice and 
equity; and, in making his payment, he does it in 
the confidence that he will be entitled to be in- 
demnified to the full amount to which his creditor 
could have charged the assets of the principal.” 

These considerations bring us, in the case at 
bar, to the conclusion that John R. Pace’s estate 
and James B. Pace were each bound in solido in 
their common creditor, William F. Cheek, for the 
entire amount of the debt in question; that at the 
death of John R. Pace the rights of his creditors 
became fixed, the assets of the estate passing, as 


234 


THE ALBANY LAW JOURNAL. 








a trust fund, into the hands of his representatives 
charged with the payment of his debts; that, sub- 
ject to costs of administration and preferred debts, 
William F. Cheek then became entitled to an in- 
terest in said estate, not then ascertained, but 
capable of being made certain, bearing such pro- 
portion to the entire assets as his debt bore to the 
entire indebtedness; that when James B. Pace, the 
surety, paid his debt, he became at once subro- 
gated to all the rights, remedies and means of 
payment, in respect thereto, that were possessed 
by the creditor, and had the right to prove, as 
the creditor could have done, the entire debt 
against the estate of his co-surety, John R. Pace, 
and to receive dividends upon the basis of the 
entire debt until reimbursed that half of the com- 
mon burden belonging to the co-surety. This 
conclusion works no injustice to the other cred- 
itors of John R. Pace. Their rights, which be- 
came fixed at the death of the debtor, remain un- 
impaired. They had no interest in that proportion 
of the assets belonging to William F. Cheek. 
That interest was as distinct and separate from 
theirs as if it had been already segregated and set 
apart for the benefit of William F. Cheek. They 
could not add to or take from it while it was the 
property of Cheek; nor can they do so now that 
it stands, in equity, as indemnity for the surety 
who has paid it. 


Master and Servant — Independent Contractors 
—Injuries to Third Persons.—In Smith v. 
Benick, decided by the Court of Appeals of Mary- 
land in June, 1898 (41 Atl. Rep. 56), it was held 
that where the proprietor of a public place oi 
amusement employed another to make a balloon 
ascension therefrom, who was free to exercise his 
own judgment as to the means of making it, and 
in inflating the balloon, the contractor used im- 
plements not contemplated by his employment, 
without the proprietor’s knowledge, the proprie- 
tor was not liable for injuries sustained by a spec- 
tator through the use of such instruments. 

The court said in part: 

By the terms of the contract already stated, the 
relation of Hanna to the appellant was that of an 
independent contractor. He was free * to exercise 
his own judgment and discretion as to the means 
and assistants he might think proper to empioy 
about the work, exclusive of the control and direc- 
tion in this respect” of the appellant (Deford v. 
State, 30 Md. 203). So regarding him, the general 
rules applicable are well settled: First, where an 
owner and proprietor of land employs a compe- 
tent person to do work which of itself is not a 
nuisance, or of which the necessary or probable 
effect would not be to injure others, and such per- 
son is an independent contractor, the employer is 
not responsible for such negligence as is entirely 
collateral to, and not a probable consequence of, 
the work contracted for (Cooley, Torts, 547; 








Water Co. v. Ware, 16 Wall. 566; Deford v. State, 
supra; Railway Co. v. Moores, 80 Md. 348, 30 Atl. 
643; Randleson v. Murray, 8 Adol. & E. 109). 
And, secondly, when a person is on the premises 
by invitation, it is the duty of the occupant and 
owner to exercise due and reasonable care that his 
premises shall be reasonably safe, and that no con- 
cealed perils shall environ the visitor while he 
himself is acting in the exercise of due and rea- 
sonable care (Cooley, Torts, 718; Sweeny v. Rail- 
road Co., 10 Allen, 372; Bennett v. Railroad Co., 
102 U. S. 580; Powers v. Harlow, 53 Mich. 507, 
19 N. W. 257; Davis v. Society, 129 Mass. 367). 
These rules are succinctly stated in Pickard y. 
Smith (10 C. B. [N. S.] 470), as follows: “If an 
independent contractor is employed to do a lawiul 
act, and in the course of the work he or his serv- 
ants commit some casual act of wrong or negli- 
gence, the employer is not answerable. * * * 
The rule, however, is not applicable to cases in 
which the act which occasions the injury is one 
which the contractor is employed to do; nor, by 
a parity of reasoning, in which the contractor is 
intrusted with the performance of a duty incum- 
bent upon his employer, and neglects its fulfill- 
The ac- 
cident in this case is not attributable to any defect 
in the plan of ascension, nor to anything growing 
out of what was intended or was likely to occur 
in the usual process of sending up the balloon. 
The cause of it, the record shows, was proved to 
be as follows: “ On the afternoon of the accident, 
August 29, 1895, the balloon was in process of 
inflation, and the two supporting poles were in 
position, when a violent thunder gust came up, 
and so disarranged the balloon as to cause it to 
veer over, and permit a supporting pole to fall to 
the ground, delaying the ascension, but causing 
no injury, and no proof was offered tending to 
show that the pole fell without the ropes. In 
order to get ready for a new inflation of the bal- 
loon after the thunder gust ceased, it became 
necessary to re-erect the fallen pole. A carpen- 
ter’s horse was placed under it, at convenient 
stages, to support it in the elevation. When the 
top of the pole was at a height variously estimated 
from six or eight inches to five or six feet higher 
than the horse, it fell, striking the horse in its 
descent, which it probably upset, and slid or 
bounded to the ground. As it struck the ground 
it either fell or bounded on the heel of the plain- 
tiff, Mary Benick, causing the injury complained 
of.” It is not contended there was anything in 
the sending up of the balloon, or in the needed 
equipment for such an event, that created con- 
cealed dangers, from which it became the duty of 
the proprietor to shield the careless or unwary 
by the exercise of extraordinary precautions; and 
there is nothing in the record to show that, in the 
appointed and usual method of ascension, there 
was anything dangerous to persons using reason- 


ment, whereby the injury is occasioned.” 
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able care. It is clear, however, from the admitted 
facts, as we have quoted them from the record, 
that Mrs. Benick received her injury in conse- 
quence of circumstances which did not involve the 
safety of the ordinary method. The poles had 
fallen without damage, and the operator then in- 
troduced, of his own accord, without the knowl- 
edge of the appellant, a new appliance, not 
contemplated by the usual method —that is, a 
carpenter's horse —and certainly not within any 
consent or agency of the appellant. If it was 
careless to make use of the horse, or if Hanna or 
his agents were guilty of carelessness in the man- 
ner in which it was used, the appellant cannot be 
held liable, it being shown that Hanna was an in- 
dependent contractor. 

Husband and Wife — Divorce — Escaping trom 
Jail— Desertion.—In Shannon v. Shannon, de- 
cided by the Court of Common Pleas (Pa.), Jei- 
ferson county (opinion filed April 16, 1898), a wife 
caused the arrest of her husband on a criminal 
charge. The husband escaped from jail and went 
away, ard was not heard of for two years. The 
wife filed a libel in divorce on the ground of de- 
It was held that the evidence did not 
show a wilful desertion, the husband evidently 
having stayed away from fear of the criminal 
charge, and not with intent to desert his wife. 
Reed, P. J., said in part: 

Our sympathies are with the libellant in this 
The conduct of the respondent has been 
bad; indeed, we might say outrageous; but we are 
unable to deduce from the evidence an intent on 
his part to voluntarily desert the libellant. She 
had lodged a criminal complaint against him of a 
very serious character, on which he had been ar- 
rested and confined in the county jail, pending a 
trial on said charge. While so confined, in the 





sertion. 


case. 


spring of 1896, he broke jail and fled the jurisdic- 





tion of the court, since which time he has not | 


been heard from, has not made his whereabouts 
known to his wife, and has not contributed any- 
thing toward her support. It is upon this state of 


facts that the desertion is predicated. Conceding | 


that the complaint made by the libellant was just 
and was fully warranted by the criminal conduct 
of the respondent, nevertheless it was her act 
which caused the separation in the first instance 
by the incarceration of the respondent in the 
county prison, and when he broke jail and fled 
the country, the conclusion is irresistible that it 
was for the purpose of escaping the consequences 
of his criminal act, and not with intent to desert 
his wife. It is likewise natural and reasonable to 
suppose that the concealment of his whereabouts 
since has been induced by the fear that she might 
cause him to be apprehended and prosecuted for 
his crime. Thus the respondent is placed in the 
position of either submitting to a criminal prose- 
cution instituted against him by his wife, or to 








being charged with having voluntarily deserted 
her. It is no answer to say that he is the author 
of this unfortunate position, and that, having 
voluntarily placed himself in it, he must accept 
one horn or the other of the dilemma. The deser- 
tion which justifies a dissolution of the marriage 
bond must be voluntary, and must have for its 
inducing cause an intent to separate from and to 
dissolve the common habitation. If the separa- 
tion is the result of some cause which divests it of 
the character of being wilful and malicious, so 
long as such cause continues to operate, the sepa- 
ration cannot be said to be within the spirit of the 
law which makes wilful and malicious desertion a 
for divorce. Therefore, it has been held 
that absence unheard of is not desertion, unless 
the absent party’s intent to desert is shown; nor is 
a separation caused by a party’s imprisonment 
desertion; nor is refusal to support in itself deser- 
tion. The gist of the offense is the intent to 
desert, and if this does not exist when the sepa- 
ration takes place, the desertion begins only from 
the time that such intent is formed. ; 

The evidence in this case indicates that the 
libellant may and perhaps has good and sufficient 
grounds for a divorce because of cruel and bar- 
barous treatment, dangerous to life, or of indig- 
the her condition 
intolerable and life burdensome, but we deem it 
insufficient to decree a dissolution of the marriage 
ties on the ground of a wilful and malicious deser- 
tion persisted in for a period of two years and 
upward, and are therefore reluctantly compelled to 
dismiss the present libel. 


cause 


nities to person, rendering 





IMPRESSMENT OF MEANS OF TRANSPOR- 
TATION BY THE GOVERNMENT IN 
THE EXERCISE OF ITS RIGHT 
OF EMINENT DOMAIN. 





HAT the government may impress or seize 
vessels and other means of transportation in 
exercising the right of eminent domain, whenever 
it becomes necessary, is well supported by author- 
ity. In Hare’s Constitutional Law (vol. 1, p. 331) 
it is said that the right of eminent domain is that 
of taking private property for public use, and is 
called “ eminent” because it is vested in the State, 
and may supersede every private right or title. 
The public domain of the government is that which 
it holds or owns in its sovereign capacity as a 
trustee for the people. Its eminent domain is a 
power by virtue of which it is potentially the 
owner of the entire mass of property within its 
jurisdiction, and may acquire such portions of it 
as are requisite for governmental purposes. The 
same author, on page 353, says that every species 
of property, including money, may, seemingly, be 
appropriated by virtue of the right of eminent 
domain. 
The Supreme Court of the United States have 
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held that the power (eminent domain) is an inci- 
dent of sovereignty belonging to every independ- 
ent government. It exists in the United States 
independent of any constitutional provision. The 
fifth amendment, securing compensation to the 
owner, is no part of the power itself, but merely 
imposes a condition on which it may be exercised. 
(United States v. Jones, 109 U. S. 513.) The fore- 
going has been settled by numerous decisions by 
the same court. 

The right of eminent domain differs from the 
right of taxation, or rather rests on different prin- 
ciples, as the government, in the exercise of its 
right of eminent domain, takes, not the propor- 
tionate share which every individual is bound to 
contribute, but something over and above his 
share, and is therefore bound to return to him not 
only the general compensation which it gives to 
all persons who pay taxes, but particular compen- 
sation for the property seized. (See Pomeroy’s 
Constitutional Law, p. 167.) 

Every species of property which the public 
needs may require, and which government cannot 
lawfully appropriate under any other right, is sub- 
ject to be seized and appropriated under the right 
of eminent domain. Lands for the public ways; 
timber, stone and gravel with which to make or 
improve the public ways; buildings standing in 
the way of contemplated improvements, or which 
for any other reason it becomes necessary to take, 
remove or destroy for the public good; streams 
of water, corporate franchises, and generally, it 
may be said, legal and equitable rights of every 
description are liable to be thus appropriated. 
(See Cooley’s Constitutional Limitations, p. 646.) 

The same author, on page 647, says: * So far as 
the general government may deem it important to 
appropriate lands or other property for its own pur- 
poses, and to enable it to perform its functions — 
as must sometimes be necessary in the case of 
forts, lighthouses, military posts or roads, and 
other conveniences and necessities of government 
—the general government may exercise the au- 
thority * * * and its right to do so may be 
supported by the same reasons which support the 
right in any case; that is to say, the absolute 
necessity that the means in the government for 
performing its functions and perpetuating its ex- 
istence should not be liable to be controlled or 
defeated by the want of consent of private parties 
or of any other authority. 

From Story on the Constitution (vol. 2, p. 673, 
§ 1956) we learn that every species of individual 
property is also subject to be appropriated for the 
special needs of either the State or national gov- 
ernment, whenever any particular parcel thereof is 
demanded for any public object. Here again the 
power to appropriate is subject to certain restric- 
tions; it must not be exercised without making 
due compensation for whatever is taken; no more 
must be appropriated than is necessary; and if 








compensation is not agreed upon it must be as- 
sessed by an impartial tribunal, and cannot be 
arbitrarily fixed by State authority. And in this, 
as well as in all other cases in which the owner 
may be deprived of his property by proceedings 
in invitum, the law authorizing such proceedings 
must be complied with in all its essential require- 
ments, or the proceedings will be ineffectual. 
Due process of law requires, first, the legislative 
act authorizing the appropriation, pointing out 
how it may be made and how the compensation 
shall be assessed; and second, that the parties or 
officers proceeding to make the appropriation shall 
keep within the authority conferred, and observe 
every regulation which the act makes, for the pro- 
tection or in the interest of the property owner, 
except as he may see fit voluntarily to waive them. 
From the foregoing it may be briefly stated that 
the right to take private property for public use 
exists in the United States as an incident of sover- 
eignty independent of any constitutional provision: 
that the Constitution merely imposes a condition 
on which it may be exercised by providing that 
compensation must be made, etc.; that the right 
extends to every species of property, but that the 
exercise of the right must be by legislative au- 
thority which prescribes the manner of its exer- 
cise and how compensation to the owner shall be 
assessed, which compensation must be paid or 


| provided for. 





There is, however, another taking founded also, 
as the former, upon the law of necessity, and it is 
most frequently exercised by military authority. 
During the war of 1861-5 it frequently became 
necessary to impress into the public service 
horses, mules and other means of transportation, 
including the taking possession of railroad lines 
with all the rolling-stock thereon, also steamboats 
and vessels of various kinds. So vast were the 
operations of the government during that war, 
and so urgent its necessities, that it became im- 
possible to await legislative authority to proceed 
according to methods adapted to other and dif- 
ferent circumstances; such, for instance, during 
the military operations in the vicinity of New 
Madrid, Mo., the necessity for procuring boats of 
a size to pass through the canal, cut to enable 
them to get to New Madrid and land troops on 
the lower end of Island No. to. 

No doubt hundreds, perhaps thousands, of cases 
might be found that arose in the department of the 
west where property was taken and vouchers or 
receipts given as an evidence of the taking, pay- 
ment depending upon congressional action in 
making appropriations, and in addition. 
upon proof of loyalty. In the case of a vast num- 


often, 


ber, or perhaps a great majority of implied con- 
tracts of the foregoing character, the claimants, a: 
remarked, being very numerous and beecminys 
clamorous, the secretary of war appointed a com- 
mission, consisting of David Davis, Joseph Holt 
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and Hugh Campbell, to examine into and pass 
upon the claims, including those for steamboats 
and other vessels. The commission met and held 
its sessions at St. Louis, Mo., by order of the 
secretary. This commission was appointed by the 
secretary of war without legislative authority (see 
Adams v. United States, Court of Claims Reports, 
pp. 70, 86), but the congress evidently 
legalized the act by resolution approved March 11, 
1862, which action of congress was published in 
General Orders, War Department, as follows: 


vol. 2, 


“ GENERAL OrpeERS, No. 24. 

War DEPARTMENT, 
ADJUTANT-GENERAL’S OFFICE. 
WasHINGTON, March 13, 1862. 

I * * * 

Il. The following resolution of congress is pub- 
lished for the benefit of all concerned: 

A resolution providing for the payment of the 
awards of the commission to investigate the mili- 
tary claims in the department of the west. 

Resolved, by the senate and house of representa- 
tives of the United States of America in congress 
assembled: That all sums allowed to be due from 
the United States to individuals, companies or 
corporations by the commission heretofore ap- 
pointed by the secretary of war (for the investiga- 
tion of military claims against the department of 
the west), composed of David Davis, Joseph Holt 
and Hugh Campbell, now sitting at St. Louis, 
Missouri, shall be deemed to be due and payable, 
and shall be paid by the disbursing officers, either 
in St. Louis or Washington, in each case upon 
the presentation of the voucher with the commis- 
sioners’ certificate thereon, in any form, plainly 
indicating the allowance of the claim and to what 
amount. This resolution shall apply only to 
claims and contracts for service, labor or mate- 
tials, and for subsistence, clothing, transportation, 
arms, supplies and the purchase, hire and con- 
Approved, March 11, 1862. 
By order of the secretary of war. 

L. Tuomas, 
Adjutant-General.” 


struction of vessels. 


No particular class of claims can now be cited 
where property was and taken the 
protest (entered at the time) of the or 
owners, as in nearly every case parties were only 
too willing that the government should take their 
property, they being concerned only in the matter 
of compensation. It must be borne in mind that 
the period from 1857 to 1861, or the breaking out 
of the Civil War, was characterized by almost uni- 
versal bankruptcy, and nearly every species of 
property had so greatly depreciated as to be of 
little value in the presence of the great financial 
depression then existing. The war found the 
people still suffering from the effects of the great 
financial panic of 1857, hence the 


seized over 


owner 


government, 








when the necessity arose, found but few individuals 
or corporations who were ready or inclined to 
protest against the taking of their property, and 
but few cases can be found of a taking over pro- 
test of owner that will serve as precedents. The 
law of military necessity is, however, well settled. 

In Pomeroy’s Constitutional Law (p. 168) it is 
said: * It may be asked whether the United States 
may not, in any conceivable case, take the private 
property of its citizens without making compen- 
sation. May not military officers in command of 
troops engaged in actual hostilities seize the lands 
and effects of citizens when impelled by a military 
necessity? It must be remarked that whatever the 
officers, either civil or military, of the United 
States may do, whether in obedience of a statute 
of congress, or order of judge, or command oi 
president, the United States is not legally liable to 
the injured party. He cannot enforce his claim 
by a suit against the government; the nation, as 
a superior political society, cannot be prosecuted. 
If the act was unlawiul the officer or agent doing 
it makes himself personally responsible as a tres- 
passer; the direction of his superior or even the 
void statute of the legislature is no protection or 
justification. If he be not thus personally re- 
sponsible, it follows as a necessary consequence 
that the act was lawful. The United States may 
be morally bound to make compensation, but this 
duty is one of imperfect obligation; the claimant 
can only appeal to the discretion of congress, not 
to the compulsory power of the courts. The test 
of the legal constitutional authority of the govern- 
ment is, therefore, the personal responsibility or 
non-responsibility of its officers and agents. 

The same author, on page 160, says: * It is plain 
that military commanders may seize and occupy 
lands of private citizens when needed for encamp- 
ments, battles, temporary fortifications; and the 
houses of private citizens when needed for quar- 
ters and hospitals; and timber, growing and cut, 
when needed for fuel or works of defense; and 
provisions when needed for subsistence; and cat- 
tle or horses when needed for transportation. 
When the necessity actually exists, and the com- 
mander acts upon it, he is not personally respon- 
sible; and the only duty which rests upon the 
government is the universal moral duty to do 
right and justice under all circumstances, a duty 
which in this case can only be voluntarily per- 
formed by congress, and not enforced by the 
courts. The congress, if it deems best, may spe- 
cially provide for each claimant, or it may pass 
general statutes under which all demands may be 
examined and settled; it cannot be compelled to 
do either. 

In Whitney’s War Powers (p. 15, et seq.) it is 
stated as a rule: ‘ That the property of-any citizen 
may, under certain circumstances, be seized in 
time of war by military officers, for public purposes, 
is not questioned, just compensation being offered 
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or provided for; but the question has been asked 
whether this power does not supersede the right 
of congress, in war, to pass laws to take away 
what martial law leaves unappropriated.” This 
inquiry is conclusively answered by reference to 
article 5, amendments to the Constitution, but in 
addition to this there are other claims which de- 
volve powers and duties on the legislature, giving 
them a large and important share in instituting, 
organizing, carrying on, regulating and ending 
war, and these duties could not, under all circum- 
stances, be discharged in war without exercising 
the right to take for public use the property of the 
subject. It would seem strange if private property 
could not be so taken, while it is undeniable that 
in war the government can call into the military 
service of the country every able-bodied citizen 
and tax his property to any extent. 

In the case of Mitchell v. Harmony (13 How. 
115), which involved, to some extent, the question 
discussed here, the court say: ‘ There are, without 
doubt, occasions in which private property may 
lawfully be taken possession of, or destroyed to 
prevent it from falling into the hands of the public 
enemy; and also where a military officer, charged 
with a particular duty, may impress private prop- 
erty into the public service or take it for public 
use. Unquestionably, in such cases, the govern- 
ment is bound to make full compensation to the 
owner, but the officer is not a trespasser. But we 
are clearly of opinion that in all of these cases the 
danger must be immediate and impending, or the 
necessity urgent for the public service, such as 
will not admit of delay, and where the action of 
the civil authority would be too late in providing 
the means which the occasion calls for. It is im- 
possible to define the particular circumstances of 
danger or necessity in which this power may be 
lawfully exercised. Every case must depend on its 
own circumstances. It is the emergency that 
gives the right, and the emergency must be shown 
to exist before the taking can be justified. In 
deciding upon this necessity, however, the state of 
the facts, as they appeared to the officer at the 
time he acted, must govern the decision; for he 
must necessarily act upon the information of 
others as well as his own observation. And if, 
with such information as he had to rely upon, 
there is reasonable ground for believing that the 
peril is immediate and menacing, or the necessity 
urgent, he is justified in acting upon it; and the 
discovery afterwards that it was false or erro- 
neous will not make him a trespasser. But it is 
not sufficient to show that he exercised an honest 
judgment, and took the property to promote the 
public service; he must show by proof the nature 
and character of the emergency, such as he had 
reasonable grounds to believe it to be, and it is 
then for a jury to say whether it was so pressing 
as not to admit of delay, and the occasion such, 
according to the information upon which he 








acted, that private right must for the time give 
way to the common and public good. 
James B. McCre tts. 
WasuinctTon, D. C., Oct., 1808. 
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THE CUBAN DEBT QUESTION. 


\ ’ HEN a State loses a portion of its territory, 
either by cession or by the creation of a 
new State, the question usually arises what ar- 
rangement should be made in respect of the public 
debt of the parent State. It has been said that 
when the latter does not lose its identity with the 
loss of territory the change does not affect the 
general public debt, which is a personal obligation 
of the State. Yet it is admitted by most jurists 
of any authority that a division of the debt is 
equitable, as the value of the creditor’s security 
may be impaired by the loss of territory and rev- 
enue. The equity of an apportionment of the debt 
has also been recognized by most civilized States, 
and when by a general European treaty new States 
have been created or the territorial limits of 
States have been altered, some arrangement has 
usually been made dealing with the division of the 
debt. Thus, when Belgium was severed from Hol- 
land and made into an independent kingdom, it 
took over a portion of the debt of the Netherlands. 
In the territorial changes which in 1878 followed 
the Turco-Russian war, Servia and Montenegro, 
on being granted an increase of territory, and 
Bulgaria, on becoming a principality, were obliged 
to take over a portion of the Turkish debt. Gen- 
erally, also, when a cession of territory has been 
effected by a treaty not in the nature of a general 
settlement, or when one State has been completely 
absorbed by another, the justice of this principle 
has been recognized. When Denmark lost Schles- 
wig and Holstein it was agreed that the debt of 
the Danish monarchy should be divided between 
Denmark and the ceded provinces according to 
population. Italy took upon herself in 1859 a 
portion of the Lombardo-Venetian debt and of the 
general Austrian debt, in 1864 the debt of the 
Papal States, and in 1866, when she gained Venice, 
the remainder of the Venetian debt. After the 
annexation of Texas the United States showed a 
scrupulous regard for the rights of the creditors 
of Texas, and when the Federal government ac- 
quired the public domain on which the Texan debt 
was charged a portion of the purchase-money re- 
mained in the treasury at Washington as security 
for the obligations of Texas. On the other hand, 
when Germany gained Alsace and part of Lor- 
raine in 1871 she refused to take any share of the 
French debt, and in 1878 Russia followed the same 
course with regard to the Turkish territory ceded 
to her. 
The case is different when a dependency or col- 
ony is ceded out of whose revenues no portion of 
the parent State’s debt is payable. There can be 
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no equity in favor of the public creditors to have 
any portion of the debt charged upon the ceded 
territory. 

As to the local debts of territory which has been 
ceded or become independent, and debts which 
have been charged on its revenues by the lawful 
government for the time being, the general opin- 
ion is that these debts must in all fairness be trans- 
ferred to the new sovereign. After the fall of the 
First Empire the congress of Vienna resolved 
that all debts which were in their origin specially 
charged upon countries which then ceased to be- 
long to France, or were incurred for the support 
of their internal administration, should remain at 
the charge of those countries. This agreement, 
though it was disregarded by one or two German 
princelets, was loyally observed by all the other 
States whom it affected. The repudiation by 
Portugal of the loan raised by Dom Miguel in 
1832, and by the United States of the debt of the 
Confederate States, stands on a different footing. 
These were debts incurred by governments which 
were never recognized as existing de jure govern- 
ments, but organizations which Portugal and the 
United States were entitled to consider as being in 
rebellion against their lawful rule. 

The Cuban debt consists of a loan raised in 1890 
chiefly to redeem the existing debt, supplemented 
by one raised in 1894. Both are secured on all the 
revenues of the island, and guaranteed by the 
Spanish nation. The obligation was created by 
the State, whose right to create it— founded on 
colonization and a sovereignty which has lasted 
for centuries—cannot be disputed. Whether 
Cuba become an independent State or be annexed 
to the United States, it seems that the principles 
universally acknowledged by civilized nations for- 
bid the repudiation by Cuba of this indebtedness. 
— Law Journal (London). 
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THE COUNTRY LAWYER. 





NEW YORKER said at the Union League 
[ Club, the other night, that the president was 
intrusting the negotiation of the peace treaty to 
“a lot of country lawyers,” meaning Secretary 
Day, Senator Davis, Senator Frye and Associate 
Justice White, of the Supreme Court. Of course, 
Whitelaw Reid does not count. 

It reminds me of a stary which Senator Fair- 
banks, of Indiana, is fond of telling, about an in- 
vasion of the Boston courts by a country lawyer 
two or three years ago. A, big litigation was on, 
involving the control of an Ohio railway, and 
seven or eight legal luminaries of the largest mag- 
nitude from Boston were there to represent the 
bondholders and the “ reorganizers.”” The local 
stockholders and the management of the road, 
who were fighting for their own preservation, 
were represented by an unassuming attorney from 








a small town in Ohio, who appeared in delicate 
health and was an entire stranger in Boston. As 
he came into court he modestly took a back seat 
without any other demonstration than a polite 
bow to the judge and a pleasant “ good morning ” 
to his formidable army of opponents. During the 
morning proceedings he did not open his lips, and 
showed no particular interest, and when the Bos- 
ton lawyers went to lunch at Young’s Hotel, dur- 
ing the noon hour, they were chuckling to 
themselves about the easy manner in which they 
were going to dispose of what they had feared 
might be a very tedious and troublesome litiga- 
tion. 

Senator Fairbanks was present as a spectator, to 
watch the collateral interest of the Vandalia line, 
of which he was general solicitor, and was looked 
upon as a neutral party. So they invited him to 
lunch with them, and he heard their humorous 
allusions to the country lawyer, who appeared to 
represent the other side. 

Gentlemen,” said the senator after a while, “1 
have had a good deal of experience with country 
lawyers, and have learned not to despise them. 
Your conduct of this case is, of course, not my 
affair, but I advise you to be on your guard, for if 
that country lawyer over there in the corner of the 
court-room wakes up, he is likely to give you 
trouble. I kept my eye on him this morning, 
and I have come to the conclusion that he knows 
his business.” 

The ornaments of the New England bar 
laughed in derision, and when the court adjourned 
that afternoon they taunted Senator Fairbanks 
with his warning, for the country lawyer had not 
opened his lips during the day. And so the case 
went on, the Boston attorneys occupying all the 
time, submitting motions, suggestions and plans 
for the consideration of the court, which were 
entirely in the interest of their clients, and having 
everything their own way. About the fourth day, 
however, after the “ reorganizers”’ had disclosed 
their whole scherne and committed themselves to 
a line of procedure which leit the legitimate own- 
ers of the road in the cold, the country lawyer 
came forward and modestly interposed a few ob- 
jections in the interest of his clients. The Boston 
crowd attempted to throw him down with a rush, 
but he quietly plunged his spear into the weak 
spots of the armor of every one of them and drew 
blood at every thrust. Before the day was over 
he had them all thoroughly demoralized and quar- 
reling among themselves, while he submitted a 
jew motions to the court, which were immediately 
sustained. The result, as Senator Fairbanks tells 
it, was that when the case was concluded the 
country lawyer walked off with the whole thing, 
leaving the lights of the Boston bar in a semi- 
comatose condition, and wondering what had hap- 


pened to.them. The senator says it was as keen 
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and complete a case of legal strategy as he has 
ever known in his long practice at the bar, and 
that the country lawyer was William R. Day, of 
Canton, Ohio, now secretary of state and a mem- 
ber of the peace commission. — Chicago Record. 


SOME WAR TAX RULINGS. 





pe following new decisions on the special war 
tax have been received at the local internal 
revenue office: 

When the receipts of mutual insurance com- 
panies are invested and profit accrues, the policies 
are subject to taxation. 

Bowling alleys at a college used exclusively by 
students and occasionally some invited friends are 
not subject to special tax. 

Monthly reports cannot be made in installment 
insurance. No rebate or refund for stamps or 
policies surrendered for changes in terms or can- 
celed upon the return of all or any part of the 
premium. 

Returns of gross receipts under section 27, act 
of June 13, 1898, are to be made for period ending 
June 30, and for each monthly period thereafter. 
Tax on such gross receipts accruing each month 
is assessable under section 31 of that act. 

Checks and drafts made by ambassadors, min- 
isters or other members of the foreign diplomatic 
corps residing in this country are exempt from 
taxation, unless such members become property 
owners or engage in trade or commerce like other 
people. 

Policies of insurance or renewal receipts are not 
subject to taxation until issued. Taxation is 
based on premium regardless of its payment in 
installments. The policy must have the stamp 
affixed to it; the application must not be stamped. 

A person who is engaged in the business of 
buying promissory notes for himself and clients, 
although this is only a branch of the business in 
which he is engaged, is required to pay special 
tax as a broker. 

An agricultural society presenting, as an inci- 
dent to the horse races, ball games and the usual 
exhibitions of a county fair a show which includes 
some ‘acrobatic sports,” etc., is not required to 
pay special tax, as a circus, but should pay special 
tax at the rate of $10 for the year. 

A club giving exhibitions, not for any charitable 
or public objects, but solely for its own benefit, 
is required to pay special tax at the rate of $10 
a year. 

The special tax must be paid on insurance poli- 
cies issued by foreign insurance companies having 
agencies in the United States. 

The test case brought by a member of the Chi- 
cago Board of Trade to secure judicial review of 
that provision of the war revenue law which 
levies a stamp tax on all sales made at any ex- 





change or board of trade, and requires oral sales 
to be recorded in stamped memoranda, has just 
been decided by Judge Showalter, of the Federal 
Circuit Court. He agrees with the view taken by 
Judge Seaman in the lower court. Two questions 
were involved: First, whether it was not a viola- 
tion of the requirement of uniformity in taxation 
to impose a stamp duty on sales made at ex- 
changes and similar places while exempting sales 
made elsewhere; and second, whether congress, 
in requiring stamped memoranda of oral sales, 
did not indirectly prohibit such sales and thus 
exceed its constitutional powers of regulation of 
commerce and exchange. Judge Showalter 
answers both questions in the negative. 


————————— 


Legal Rotes of Pertinence. 





Parisian barbers are legally compelled to wash 
their hands after attending a customer and before 
waiting on another. They must also use only 
nickel-plated combs. 

According to the Supreme Court of Minnesota, 
one who gives or offers a bribe is not, in law, an 
accomplice of the one who asks for it, asking for 
a bribe and offering or giving a bribe being sepa- 
rate and distinct offenses. (75 N. W. 1127.) 

Sir Samuel Strong, chief justice of Canada, who 
has been appointed sole arbitrator in the disputed 
claims between this country and Chili, is one of 
the greatest lawyers in Canada, and is a son of the 
late Rev. Dr. S. S. Strong, formerly a clergyman 
of the Church of England at Hull, Quebec, and 
afterward at Toronto. 


The Supreme Court of the United States will 
convene on the toth inst., with a large calendar, 
including many important cases. Justice Brewer 
is now in Europe on business connected with the 
Venezuelan Arbitration Commission, of which 
Chief Justice Fuller is also a member. It is prob- 
able that arrangements will be made for holding 
the sessions of the commission in the spring of 
next year, after the adjournment of the court, so 
as not to interfere with the judicial duties of Jus- 
tices Fuller and Brewer in the Supreme Court. 


No candidate who has been n»xminated by two 
or more political parties can have his name 
printed in more than one place on Wisconsin’s 
official ballot. This is the gist of a decision 
handed down by the State Supreme Court on the 
20th ult. The question arose over the city clerk 
of Milwaukee refusing to place the name of Carl 
Runge, candidate of both Democratic and Popu- 
list parties for city attorney, on both tickets on 
the official ballot. The case was made a test one 
on the anti-fusion feature of the election law, and 
the decision settles the question for Wisconsin 
until the law is changed. 
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According to the Washington Law Reporter, 
the new School of Comparative Jurisprudence and 
Diplomacy, recently organized in the former insti- 
tution, will not begin its sessions (in Washington) 
until about November 15, at which time it is ex- 
pected that the new building now in course of 
construction for the uses of the law school will be 
in readiness. The interest manifested in this new 
school is gratifying to its projectors. The course 
offered cannot fail to prove of interest and value, 
not only to members of the legal profession, but 
also to the increasingly large number of students 
who are taking a course in legal instruction as a 
complement to a general education. The faculty, 
numbering among its members some of the lead- 
ers of the American bench and bar, is a sufficient 
suarantee of the work that will be done. 


A Texas jury (McGee v. State, April 20, 1898) 
returned the following verdict: “ We, the jury, 
find the defendant guity as charged in the indict- 
ment, and assess his punishment at confinement 
in the State penitentiary for a term of fifty years.” 
The word “ guilty” seems to be a kind of an 
orthographical boggle to Texas juries, as the Re- 
that State bear evidence of numerous 
verdicts in which it was mispelled, being written 
* guilty,” “ guily” and “ guitly.” The 
Court of Criminal Appeals, as constituted during 
the period covered by the Reports 5th to 22d, 
inclusive, held such verbal vagaries fatal to a ver- 
dict. From 27 Tex. App. to date the court, as it 
did in the McGee case, has held the better rule to 
be that where the sense is clear, neither incorrect 
orthography nor’ ungrammatical language will 
render a verdict illegal or void. —- Chicago Law 
Journal. 


ports of 


in some 


The Bar Association of this city has determined 
not to make any nominations itself, or indorse 
any, but to advise the nominating committees of 
the principal political parties that it favors the 
retention upon the bench of such judges as have 
shown themselves to be faithful and capable ju- 
dicial officers, irrespective of the political prefer- 
ences or affiliations of those judges. If the 
association will content itself with the assertion 
of the principle that good judges who have proved 
their efficiency deserve a unanimous re-election it 
will perform a greater public service than by turn- 
ing itself into a judiciary convention every time a 
vacancy upon the bench is to be filled. The vir- 
tual effect of the action taken at the meeting on 
Tuesday is an approval, however, of the candidacy 
of Joseph F. Daly and William N. Cohen in the 
Supreme Court, and of William K. Olcott 
nomination and election as a justice of the City 
Court of New York. — New York Sun. 

Of William and John Scott, afterward Lord 
Stowell and Lord Elton, Lord John Russell used 
to tell this story: When they were young men at 
the bar, having had a stroke of professional luck, 


for 








they determined to celebrate the occasion by hav- 
ing a dinner at the tavern and going to the play. 
When it was time to call for the reckoning Wil- 
liam Scott dropped a guinea. He and his brother 
searched for it in vain, and came to the conclusion 
that it had fallen between the boards of the uncar- 
peted floor. 

“°Tis a bad job,” said William, “we must give 
up the play.” 

“Stop a bit,” said John. “I know a trick 
worth two of that,” and he called a waitress. 

* Betty,” said he, “ we’ve dropped two guineas. 
See if you can find them.” Betty went down on 
her hands and knees and found the one guinea, 
which had rolled under the fender. 

“ That’s a very good girl, Betty,” said John 
Scott, pocketing the coin, ‘and when you find the 
other you can keep it for your trouble.” And the 
prudent brothers went with light hearts to the play 
and eventually to the bench and the Woolsack. 


A case possessing peculiar features was heard at 
Marlborough Street (London) Court. Harry 
Wilkinson, twenty-eight, described as a 
“checker,” having no fixed abode, was charged 
before Mr. Hannay with begging in Piccadilly. 

Sergeant Brown (the jailer) —“** The man is in 
such a deplorable condition he is not fit to be 
brought into court. He is absolutely alive with 
vermin.” 

Mr. Hlannay —“ There is an act of parliament 
which deals with verminous persons.” 

Mr. Lyall (the chief clerk, referring to the act) 
—‘ Persons must apply personally under the act 
to be cleansed.” (Laughter.) 

Mr. Hannay — “I have gone out of court on a 
previous occasion in a similar case. Bring me my 
hat, please.” 

The case was then tried in the yard at the back 
of the court. The prisoner was placed under the 
tree in the yard, and a plentiful supply of strong 
disinfectant sprinkled in a circle around him. 

The magistrate stood facing the prisoner, and 
the officials and witnesses formed a semi-circle 
around the tree. Mr. Lyall balanced the official 
note-book upon his knee, and wrote down the evi- 
dence with a stylographic pen. 

“Q. C., M. P., tells a true story infinitely full 
of pathos,” says the Strand Magazine. “A fort- 
night ago a letter reached him in the handwriting 
of an old college friend, telling a pitiful story of 
a stranded life. The writer had been called to the 
bar, hoping some day to land on the judicial 
bench, even if he did not reach the Woolsack. 
He had no influence, and very little money. No 
business came in his way. But he held on through 
long years, patiently hoping that some day his 
chance would come. Now he was sick, probably 
unto death, and had no money to buy food or 
medicine. His old friend promptly sent a remit- 
tance, which was gratefully acknowledged. At the 
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end of a fortnight it occurred to him that he 
would call on the sick man and see what more he 
might do to help him. Arriving at the address, 
the door was opened by a lady-like woman, still 
young, pretty in spite of the pinching of poverty. 
He gave his name and announced his errand. 
Whereat the lady, bursting into a passion of tears, 
told him that he was too late. Her husband had 
died that morning. ‘ Would you like to see him?’ 
she asked, wistfully. The two walked upstairs to 
a small front room. On the bed lay the body of a 
man about forty years of age, fully dressed in the 
wig and gown ofa barrister. In his right hand he 
held a bundle of foolscap. ‘ What is that?’ the old 
friend whispered. * That,’ said the widow, ‘is the 
only brief he received in the course of nineteen 
years’ waiting. He asked me to dress him thus, 
and put it in his hand when he was dead.’ ” 





English Aotes. 


From the fifty-second report of the commission- 
ers in lunacy for the year 1897, it appears that 
insanity in England is on the increase. The re- 
turns made to the commissioners for the year 1897 
show an increase of 2,607 in the number of offi- 
cially known lunatics in England and Wales on 
the 1st of January, 1898, over the corresponding 
number on the ist of January, 1897. In the pre- 
ceding year the increase was 2,919. 


The Law Times puts in a vigorous protest 
against extra-judicial utterances from the bench. 
It says: “ Mr. Justice Phillimore again saw fit to 
deliver another homily upon the question of di- 
vorce. ‘I see,’ said the learned judge, ‘ that there 
are some more unhappy people who are in a hurry 
to contract new ties, and who apply to dissolve 
their marriages.’ This statement, besides being 
quite uncalled for, in many cases is also inaccu- 
rate. Divorce, we would remind his lordship, is 
not only to assist persons who are in ‘a hurry to 
contract new ties,’ but to free an innocent person 
from a lifelong bond with a guilty partner.” 





GHhat the Law Dcciies. 


Recovery for injuries occasioned by fright, as to 
which the authorities are conflicting, was recently 
allowed in Mack v. South Bound R. Co. ([S. C.], 
40 L. R. A. 679), although there was no physical 
injury sustained except that caused by the fright. 

An action by a divorced wife against her formes 
husband for the maintenance of a minor child is 
upheld in Gibson v. Gibson ([Wash.], 40 L. R. A. 
587), when the father is found unfit to have the 
custody of the child, and this has been awarded to 
her. 


The duty to trim a hedge fence planted by a 
landowner on his part of a division line is held, in 
Kinney v. Kinney ([lowa], 40 L. R. A. 626), not 








to be imposed upon him by a statute which author- 
izes such hedges without specifying their height or 
how they shall be trimmed. 

Ejectment for the projection of the eaves of a 
barn overhanging a boundary line is denied in 
Rasch v. Noth ([Wis.], 40 L. R. A. 577), where 
the eaves of plaintiff's barn are lower than the 
other and are so close to the line that the water 
from them falls on defendant’s land. 

A contract between equal owners of all but two 
shares of the stock of a corporation, each of whom 
controls one of those shares, by which they assume 
to divide and dispose of the property of the corpo- 
ration, is held, in Sellers v. Greer ([Ill.], 40 L. R. 
A. 589), to be ineffectual to bind the corporation. 


An easement of light and air is held, in Kennedy 
v. Burnap (['Cal.], 40 L. R. A. 476), not to pass by 
implication by a conveyance of a building with 
windows looking out over vacant lots retained by 
the grantor, although the enjoyment and value of 
the building will be greatly impaired by any struc- 
ture thereon close to the building conveyed. 

An order that the father pay for the support of 
minor children awarded to the custody of the 
mother by a divorce decree which made no pro- 
vision for their maintenance is held, in McKay v. 
Superior Court ([Cal.], 4o L. R. A. 585), obtain- 
able by petition in the divorce case long after the 
decree had become final and the mother had re- 
married. 

An action by a wife against persons who have 
wrongfully induced her husband to leave her is 
held, in Gernerd v. Gernard ([Pa.], 40 L. R. A. 
549), to be maintainable where she is free from 
common-law disabilities and entitled to sue in her 
own name and right for torts done to her. But she 
is held to have no right of action against her hus- 
band’s parents for advising him, in good faith, to 
separate from her. 

The rule that the custody of a child is to be de- 
termined, not by the question who van provide the 
greater luxury or give the child more property, 
but with whom the child is likely to be reared and 
trained so as to make the better citizen, is applied 
in Stringfellow v. Somerville ([Va.], 40 L. R. A. 
623), as against the father of the child, who had 
allowed its custody to remain for five or six years 
with sisters of his deceased wife in accordance with 
her will. 

The father’s duty to maintain a child after di- 
vorce, in the absence of any provision in the decree 
on the subject, is held, In re Zilley ([Wis.], 40 
L. R. A. 579), to continue as before, and his prom- 
ise to pay the mother for maintaining a child after 
the time when he was entitled to have the custody 
of the child under a decree of divorce granted for 
the father’s fault is implied, although he has in- 
effectually tried to get the child and has declared 
that he would not pay the mother for his keeping. 
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“TRISH EVIDENCE.” 


An Irishman — Duffy by name — was indicted 

For smuggling contraband goods; and invited 

By the court to show proof, if he could, without 
fail, 

Of his innocence, else be remanded to jail. 

In Newberry Place —a small town on the border 

Of Canada soil— was found, made to order, 

A mysterious cask, which was thought to contain 

Spirits more ardent than beer or champagne. 

In possession of “said Patrick .Duffy” ‘twas 
found; 

And his friend, Michael Durgen — at the time on 
the ground — 

Was brought as a witness to ‘stablish the crime — 

For the cask had been hidden away —in mean- 
time. 

Said the judge to Mike Durgen: * On oath, you 
must tell 

The truth to this court, and the whole truth, as 
well, 

Now, Mike, what was inside the cask .that you 
saw? 

(Remember, you're under the eyes of the law!) ” 

Said Mike to his honor: ** Now, thin, since ye ask, 

It'll please me to tell all Oi know of the cask. 

One end was marked * whisky,’ as plain as your 
face, 

And the other ‘ Pat Duffy, of Newberry Place,’ 

But, as Oi’m on me oath, this forchenit minit, 

Oi can’t say for sartin which of ’em was in it!” 

— Detroit Journal. 





Legal Laughs. 





His Injury. — Attorney —** What ground have 
Applicant — 
"Why, when the engagement began I lost my 
head.” — Harper’s Bazar. 


you for asking for a pension?” 


The following question is said to have been 
propounded by the Supreme Court of Ohio in an 
examination for admission to the bar, held in June 
last: “A, desiring six beef cattle, employed a 
drover to purchase the same for him. The drover 
sent out his buyer to purchase these six, and also 
to purchase six other beef cattle for the drover 
himself. The buyer purchased the twelve cattle 
according to instructions, but by mistake delivered 
five of them to A and seven of them to the drover, 
his employer. Before A discovered the error one 
of the seven cows delivered to the drover gave 
birth to a calf. What are the respective rights of 
the drover and A in the calf?” 

At the Lawyers’ Club. — Briefs — ‘So Lawyer 
Sharkey got ten thousand dollars for his services 
in breaking old Hannigan’s will? How much of 
an estate did old Hannigan leave, anyway?” 
Hilaw — ‘‘ Why, ten thousand dollars, of course!” 
— Puck. 





HRotes of Recent Amevican Decisions. 

Criminal Law — Former Conviction. — A con- 
viction in the municipal court of a city, based 
upon a city ordinance creating an offense against 
the city, is no bar to a State prosecution for the 
same acts, which, under a State statute, constitute 
an offense against the State. (Bueno v. State 
[Fla.], 23 South. Rep. 862.) 

Criminal Law — Homicide — Indictment. — In 
an indictment against seven persons, charging 
that all of them assaulted deceased with a premed- 
itated design to effect death, that one of them 
committed a felony by murdering the deceased, 
while the others, from a premeditated design to 
effect death, were feloniously present, aiding, abet- 
ting and assisting in the commission thereof, all 
are indicted as principals — the one in the first de- 
gree, and the others in the second degree. In 
such case a conviction against all of them will be 
sustained on proper proof that either one com- 
mitted the murder, and that the others were pres- 
ent, aiding and abetting in the commission of the 
same; and the acquittal or conviction of a lesser 
offense than murder in the first degree of any one 
does not operate as a bar to the conviction of 
another of murder in the first degree. (Green v. 
State [Fla.], 23 South. Rep. 851.) 


Criminal Law — Robbery — Intoxication.— The 
taking of money or property from the person or 
custody of one assaulted, with a felonious intent 
on the part of the accused to steal the same, is an 
essential ingredient of the crime of robbery; and 
whether the accused at the time of the assault, by 
reason of being intoxicated, was incapable of con- 
trolling his will, and forming and entertaining a 
felonious intent, is a question for the jury’s con- 
sideration, in determining whether the accused is 
guilty of the crime charged. (Latimer v. State 
[Neb.], 76 N. W. Rep. 207.) 

Maritime Law — Negligence — Vessel Owner's 
Liability for— Limit of — Jurisdiction of State 
Court.— Neither statute nor Constitution of Penn- 
sylvania can be set up against a right given by 
congress in its control of the maritime law of the 
country, that being paramount; and when it has 
been exercised in a particular way all State au- 
thority must conform to it. Under the act of con- 
gress of March 3, 1851, § 3, which provides that 
“the liability of the owner or owners of any ship 
or vessel, for any embezzlement, loss or destruc- 
tion by the master, officers, mariners, passengers 
or any other person or persons of any property, 
goods or merchandise shipped or put on board of 
such ship or vessel, or for any loss, damage or 
injury by collision, or for any act, matter or thing, 
loss, damages or forfeiture, done, occasioned or 
incurred without the privity or knowledge of such 
owner or owners, shall in no case exceed the 
amount of the interest of such owner or owners 
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respectively in such ship or vessel, and her freight 
then pending,” the defendants should be permitted 
in an action against them to recover for death 
caused by the negligence of their servants in 
charge of a tug, to show the value of the tug and 
the respective proportions of ownership in it, and 
the court, after appropriate instructions to the 
jury, should direct them, if they found for the 
plaintiff, to find specially in addition the value of 
the tug and the proportionate ownership of the 
several defendants. To set up the limited liability 
provided for by the act of congress of March 3, 
1851, it is not necessary that defendants’ interests 
in the vessel be transferred to a trustee. (Lough- 
lin v. McCauley et al., Pa. Sup. Court, xlii Weekly 
Notes of Cases, 519.) 

Principal and Agent — Execution of Agency — 
Architects. — Where an architect possesses the 
knowledge and experience of those ordinarily 
skilled in the business, and uses his best judg- 
ment, he is not liable for faults in construction 
resulting from defects in the plans. (Chapel v. 
Clark [Mich.], 76 N. W. Rep. 62.) 

Wills — Bequests of Interest in Firm. — A be- 
quest of testator’s interest in the goods and store 
building of a firm in which he was a partner, 
where the moneys and credits of the firm were 
insufficient to pay its debts. is first subject to the 
payment of partnership debts, and then to adjust- 
ment of the interests of the partners; and the 
legatee cannot compel testator’s individual prop- 
erty to be applied to the payment of the partner- 
ship debts. (Brady v. Foley [Kan.], 53 Pac. Rep. 
761.) 








> 


OCTOBER MAGAZINES. 


Under the caption of * The United States and 
the Far East,” the North American Review for 
October presents in its opening pages two ex- 
tremely important and timely articles, viz.: 
“What Shall Be Done About the Philippines? ” 
by Mayo W. Hazeltine, and “ Our Policy in 
China,” by the Hon. Mark B. Dunnell, formerly 
deputy consul-general of the United States at 
Shanghai. ‘The Movement for Municipal Re- 
form” is earnestly discussed by Clinton Rogers 
Woodruff, secretary of the National Municipal 
League, while Prof. Goldwin Smith contributes 
an interesting essay on ‘“ The Origin of Moral- 
ity.” Major-General J. C. Breckinridge, U. S. A., 
writes on “ Our National Folly and Its Victims,” 
and Admiral P. H. Colomb, R. N., deals thought- 
fully with the subject of “ The United States Navy 
Under the New Conditions of National Life.” A 
popular educational article on “ Manual Training 
and the Poor” is furnished by Elliott Flower, 
while “The Minimum Capital of a National 
Bank” forms a theme of a suggestive financial 
paper by Thornton Cooke. “ Legislative Elec- 
tions in France” are described by Walter B. 








Scaife, and the “ Difficulties in Assimilating 
Hawaii,” eloquently treated by Rear-Admiral L. 
A. Beardslee, U. S. N. A second installment of 
“ Bismarck and Motley” is furnished by J. P. 
Grund, together with further correspondence till 
now unpublished between these noted men. Other 
topics dealt with are: ‘“ Organized Self-Help and 
State Aid in Ireland,” by the Rt. Hon. Horace 
Plunkett, M. P.; “ Cable Cutting in War,” by G. 
E. Walsh; “ Danger of Political Apathy,” by 
Speed Mosby; “ Fancy Work or Nature Studies,” 
by Kate Gannett Wells; “ How Can Homicide Be 
Decreased?” by the Rev. W. Rede, D. D., and 
“ Boys’ Clubs,” by Winifred Buck. 

Two of the contributed articles in the American 
Monthly Review of Reviews for October deal with 
the serious lessons of our recent war with Spain. 
Dr. Carroll Dunham presents a calm and ex- 
haustive survey of the nation’s experience of the 
past six months in its medical and _ sanitary 
aspects. He shows where the failures in army 
administration occurred and what steps should be 
taken to prevent the recurrence of such costly 
mistakes. Lieut. John H. Parker, of the Thir- 
teenth Infantry, who commanded the Gathng gun 
detachment at Santiago, explains trom an officer's 
point of view the nature, cause and bearings of 
some of the defects revealed in the course of that 
campaign, and also summarizes the advance in 
our knowledge of the value of machine guns in 
battle as compared with heavy artillery. 

With the first number for October The Living 
Age, the weekly eclectic magazine which for more 
than fifty years has been a favorite with American 
readers, begins a new series and appears in a new 
and attractive dress, suggesting the Atlantic 
Monthly in the clear legibility of its page. The 
familiar cover is to be retained, but it has been 
newly engraved and otherwise modernized. 


The October issue of Harper’s Monthly is a 
splendid number. One of the most thoughtful and 
timely articles is that on “ Our Future Policy,” by 
former Secretary John G. Carlisle. Our navy in 
Asiatic waters is described by Wilbur E. Griffis, 
the article being embellished with twenty-six illus- 
trations and two maps. Geo. W. Smalley con- 
tributes some very interesting reminiscences and 
anecdotes, together with an estimate of Mr. Glad- 
stone. Caspar Whitney graphically describes the 
Santiago campaign, the article being copiously 
illustrated. The fiction in this number is up to the 
high standard of Harper’s. 





BOOKS AND PAMPHLETS RECEIVED. 


The Possibilities of National Supervision. 


Paper read at the National Convention of Insur- 
ance Commissioners, Milwaukee, September 13- 
16, 1898. By John A. Finch, of Indianapolis, Ind. 


The International Journal of Ethics for October. 
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